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PREFACE

This study guide is a primary resource in the Naval Justice School course in
military evidence. The purpose of the course is to enable military attorneys to
provide professionally competent legal services in matters involving substantive
and procedural evidentiary matters. Specifically, at the end of the course, the
military attorney will be able to develop correct legal analyses and solutions to
evidence problems. This process involves two basic legal skills which will be
developed in the course: (1) accurate identification of the issues in a given factual
situation; and (2) correct application of principles of military rules of evidence.

This study guide is also intended to be a convenient reference for use by
Navy and Marine Corps judge advocates and Coast Guard law specialists. While
this study guide does not discuss all possible evidentiary issues, it provides
detailed discussion of the fundamental concepts of military evidentiary law and
projects probable developments of evidentiary law in currently unresolved areas.
As such, the guide should be only a starting point for legal research and not a
substitute for the comprehensive legal research required for the effective practice
of law in the military.

Acknowledgement

The evidence portion of the Criminal Law Text utilized at the Judge Advocate
General's School, U.S. Army, Charlottesville, Virginia, was used as a basis for
portions of this text.

Published by the NAVAL JUSTICE SCHOOL
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EVIDENCE STUDY GUIDE

CHAPTER 1
INTRODUCTION TO THE LAW OF EVIDENCE

0101 GENERAL

Our discussion of the "law of evidence" centers primarily upon one
concept. That concept is whether or not certain information may be presented to the
trier of fact in a legal proceeding. The proceeding with which we are concerned is a
criminal trial by court-martial, and the individual initially responsible for making
the decision is the military judge detailed to the particular case. In a case in which
the accused requests trial by military judge alone, the judge determines whether or
not he or she will consider each item of information presented by counsel. In a trial
by court members, the judge determines whether the members may hear the
information, or, if the members have heard the information prior to an objection,
whether the members will be instructed to disregard the information in their
deliberations.

It is incumbent upon every trial advocate to be well versed in the rules of
evidence which the military judge enforces at trial. The key to effective trial
advocacy is the ability to anticipate developments at trial and to cite authority to
support legal theories concerning the admissibility or inadmissibility of each item of
evidence that may be offered.

Of course, it is no easy task to develop expertise in this often complex area of
the law. Some of the difficulty experienced in mastering the military law of evidence
is due to the diversity of its sources. Despite the effort to codify the law of evidence
into Part III of the Manual for Courts-Martial, 1984 [hereinafter MCM, 1984], there
is still no single authoritative source that treats all evidentiary questions which may
arise during preparation for and trial of courts-martial. A more detailed discussion
of the scope of Part III of the MCM, known as the Military Rules of Evidence
[hereinafter Mil.R.Evid.], may be found in chapter III of this study guide; but, it is
obvious to even the casual reader that the Mil.R.Evid. are not intended to cover such
topics as discovery, compulsory process, immunity, argument, and the special rules
for conducting presentencing hearings. Accordingly, it is necessary for the effective
trial advocate to be aware of all of the sources of the military law of evidence listed
in the next section.

Naval Justice School Rev. 7/92
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0102 SOURCES OF THE MILITARY LAW OF EVIDENCE
A. i onsti

--  The Constitution, as the supreme law of the land, governs many
evidentiary and quasi-evidentiary concerns that arise during courts-martial. The
Constitution determines both the admissibility of certain evidence (fourth and fifth
amendments) and also affects such matters as discovery, compulsory process of
witnesses, and immunity (fifth and sixth amendments). Many of the so-called
"courtroom" rules of evidence (such as form of questions, relevancy, and hearsay) are
not constitutionally based and reference must be made to other sources of evidentiary
law to resolve such issues.

B. The Uniform Code of Military Justice [hereinafter UCMJ]. 10 U.S.C.
§§ 801-934 (1982). The Constitution, in article I, section 8, provides that Congress

shall have the power to make rules for the government of the land and naval forces.
Congress provided such rules by enacting the UCMJ in 1950. Congress was primarily
concerned with establishing a military justice system, complete with a series of
punitive articles defining criminal activity, and did not greatly concern itself with the
law of evidence in enacting the UCMdJ. The following are the relatively few articles
of the UCMJ that deal with evidentiary matters.

1. Article 31: Prohibits compulsory self-incrimination. See chapter
XIII, infra.

2. Article 42: Requires that the court members, the military judge,
trial counsel, defense counsel, and the witnesses be sworn. See chapter VII, infra.

3. Article 46: Provides that trial counsel and defense counsel will
have an equal opportunity to obtain evidence and to secure the attendance of
witnesses. See chapter XV, infra.

4, Article 47: Makes it an offense for a civilian to refuse to appear
as a witness in a court-martial after fees have been tendered and the witness has
been properly subpoenaed. See chapter XV, infra.

5. Article 49: Provides for the use of depositions in courts-martial.
See chapter VIII, infra.

6. Article 50: Provides that records made at courts of inquiry may,
under certain conditions, be admitted under the "former testimony" exception to the
hearsay rule. See chapter VIII, infra.

Note that, of these articles, only articles 31, 49, and 50 actually deal
with the admissibility of evidence.

Naval Justice School Rev. 7/92
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Probably the most significant article of the UCMJ with regard to the
rules governing the admissibility of evidence is the rarely cited article 36(a), which
provides:

Pretrial, trial and post-trial procedures, including modes
of proof, for cases arising under this chapter triable in
courts-martial, military commissions, and other military
tribunals, and procedures for courts of inquiry, may be
prescribed by the President by regulations which shall, so
far as he considers practicable, apply the principles of law
and the rules of evidence generally recognized in the trial
of criminal cases in the United States district courts, but
which may not be contrary to or inconsistent with this
chapter. [Emphasis added.]

The President has prescribed procedures for the trial of courts-martial
in the Manual for Courts-Martial.

C. The Manual for Courts-Martial. Pursuant to the authority vested in the
President by Article 36, UCMJ, the MCM (an Executive order) was promulgated in
1951 and significantly revised in 1969 and 1984. The revised MCM became effective
1 August 1984. The Mil.R.Evid., patterned after the Federal Rules of Evidence, were
promulgated in September 1980 as a change to the 1969 MCM. They replaced the
old rules of evidence which were listed in paragraph format. The Mil.R.Evid. are
listed in the numerical rule format of the Federal Rules of Evidence.

D. Departmental regulations. The Department of the Navy directs the
activities of the U.S. Naval Service, which includes the U.S. Marine Corps, and
promulgates regulations that can affect the admissibility of evidence at trials by
court-martial. These regulations often provide rules governing the admissibility of
documentary evidence, particularly the service record entries so important during
presentencing hearings, and sometimes establish additional restrictive rules of
evidence not found in the Constitution, the UCMJ, or the Mil.R.Evid. See, e. g., the
discussion of the limited immunity available to a servicemember under the Navy's
Alcohol and Drug Abuse Program in Secretary of the Navy Instruction
(SECNAVINST) 5300.28B of 11 July 1990.

The following regulations, instructions, and publications are often cited
as sources of evidentiary law in trials by court-martial:

1. U.S. Navy Regulations, 1990,
2. Secretary of the Navy Instructions (SECNAVINST);

3. Manual of the Judge Advocate General (JAGMAN);

Naval Justice School Rev. 7/92
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4. Navy Military Personnel Manual (MILPERSMAN);
5. Navy Pay and Personnel Procedures Manual (PAYPERSMAN);

6. Office of the Chief of Naval Operations Instructions
(OPNAVINST);

7. Marine Corps Individual Records Administration Manual (IRAM);
and

8. Marine Corps Orders (MCO).

It is common for the lawyer first entering military practice to
underestimate (often to the extent of ignoring) the importance of the rules and
procedures set forth in the various departmental regulations. The proper execution
of the rules and procedures set forth in these departmental regulations will often
control the admissibility of evidence. For example, the PAYPERSMAN and the IRAM
set forth the rules for the preparation of service record entries for the Navy and
Marine Corps, thus controlling the admissibility of these public records under
Mil.R.Evid 803(6). Additionally, OPNAVINST 5350.4B and MCO P5300.12 set forth
the procedures used in the Department of the Navy's urinalysis program. Both of
these instructions create personal rights for the servicemember which must be
followed for the test results to be admissible. Counsel must be careful not to overlook
these important sources of evidentiary law.

E. The military appellate court system

1. The appellate courts in the military justice system include the
Courts of Military Review -- the intermediate level courts (one for each service),
consisting of several panels of senior military lawyers; the Court of Military Appeals
-- the court of last resort within the military justice system, consisting of three
civilians appointed by the President for fifteen-year terms; and the U.S. Supreme
Court. The Court of Military Appeals reviews cases from all of the services, and its
decisions are considered binding precedential authority on all trials by court-martial.
The decisions of the Courts of Military Review are binding for their own service and
are considered persuasive authority by the other services.

2. Both the Court of Military Appeals and the Courts of Military
Review often have the opportunity to interpret the sources of law listed above. On
occasion, the Court of Military Appeals will find that a particular provision does not
comply with constitutional or statutory requirements. Accordingly, the appellate case
law must always be researched before a given section of any of the sources listed
above is relied upon in court. Appeal to the U.S. Supreme Court only became
possible in August 1984, and it remains to be seen to what extent that Court will
directly address military law issues.

Naval Justice School Rev. 7/92
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1. The Federal Rules of Evidence [hereinafter Fed.R.Evid.]. These
rules are not directly applicable to trials by court-martial. The Fed.R. Evid,,
however, may become applicable if the Mil.R.Evid. are silent on a particular point.
Mil.R.Evid. 101(b) provides:

Secondary Sources: If not otherwise prescribed ... and not
inconsistent with or contrary to the Uniform Code of
Military Justice or this Manual, courts-martial shall

apply:

(1)  First, the rules of evidence generally recognized in
the trial of criminal cases in the United States district
courts; and

(2)  Second, when not inconsistent with [Mil.R.Evid. 101
(b)(1)], the rules of evidence at common law.

It should prove relatively rare that the Fed.R.Evid. themselves
address a point upon which the Mil.R.Evid. are silent, as the Military Rules are
patterned so closely after the Federal Rules. However, Mil.R.Evid. 101(b), in its
language "the rules of evidence generally recognized in . . . the [U.S.] district courts

"

." clearly contemplates the use of Federal appellate case law in military practice.

2. Federal precedent. A significant reason for the adoption of the
Mil.R.Evid. was to allow for the utilization of the substantial body of Federal case law
interpreting the Fed.R.Evid. Obviously, counsel must take care to ensure the Federal
rule is substantially similar to the military rule and attempt to determine that the
Federal case cited represents the rule "generally recognized" in the U.S. district
courts.

3. State court decisions. These precedents may be of persuasive
authority, particularly if they interpret the U.S. Constitution and are well reasoned.

4.  Evidence handbooks:

a. S. Saltzburg, L. Schinasi, and D. Schlueter, Military Rules
of Evidence Manual (3d ed. 1991);

b. Weinstein's Evidence (7 vols.);

C. S. Saltzburg and K. Redden, Federal Rules of Evidence
Manual (4th ed. 1986);

d. Federal Rules of Evidence News (loose-leaf service);

—_— e
e -
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e

e. Moore's Federal Practice, vols. 10-11;
f. Federal Practice and Procedure, vols. 21-22;
g Am. Jur. 2d, Federal Rules of Evidence, vol. 32B;

h. Wigmore on Evidence (10 vols.);

1. Jones on Evidence (6th ed.) (4 vols.); and

J. Wharton's Criminal Evidence (14th ed.) (4 vols.).

0103 FORMS AND TYPES OF EVIDENCE

A. Forms of evidence. The information with which counsel attempt to
persuade the trier of fact takes roughly four different forms: oral, documentary,
physical, and "demonstrative" evidence.

1. Oral evidence. Oral evidence is the sworn testimony received at
trial. The fact that an oath is administered is considered some assurance that the
information related by the witness will be trustworthy. If the witness makes
statements under oath that are not true, the witness may be prosecuted for perjury.
There are other forms of oral evidence. For example, if a witness makes a gesture
or assumes a position in order to convey information, this too is considered oral
evidence. Generally, witnesses will be able to relate only what they actually saw,
heard, smelled, felt, or tasted, and state certain conclusions they reached based upon
these sensory perceptions. See chapter VII of this study guide for a more detailed
discussion of the various aspects of the testimony of witnesses.

2. Documentary evidence. (Key Number 1040) Documentary
evidence is usually a writing that is offered into evidence. For example, an accused
is charged with making a false report. The government, in order to prove its case,
may attempt to introduce the report in evidence. Another example involves
unauthorized absences. A servicemember is ahsent from his or her command. In
order to prove the absence, the government may introduce an entry from the
accused's service record. See chapter IX for a more detailed discussion of
documentary evidence.

3. Physical evidence. (Key Number 1037) Physical evidence (often
referred to as "rezl" evidence) usually consists of tangible objects that are relevant
to the offense charged. The murder weapon or the baggie of marijuana are examples
of physical evidence. Chapter X contains a discussion of the procedures for handling
physical evidence at trial.

Naval Justice School Rev. 7/92
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4. Demonstrative evidence. (Key Number 1037) Strictly speaking,
nere are only three forms evidence may take: oral, documentary, and physical.
here is a fourth form which is sometimes considered a separate category. This form
f evidence, called "demonstrative" evidence, has no inherent relevance to the case.
is relevance is derived from the item or location that it represents or demonstrates
r the trier of fact. Demonstrative evidence (in the form of charts, diagrams, maps,
10dels, or photographs) assists the trier of fact in visualizing places or objects that
annot be introduced into evidence in the courtroom. Demonstrative evidence is the
referred method for familiarizing the trier of fact with such locations or objects
ather than transporting the trier of fact to the location for a personal view. R.C.M.
13(c)(3) discussion, MCM, 1984. Demonstrative evidence is discussed further in
hapters IX and X.

B. he two types of evidence: direct i antial. All of the forms
1 which evidence appears in a trial are introduced either directly to prove a fact in
ssue, or to prove some other fact which may not be in issue, but from which a fact
1 issue may be inferred.

Examples: Saab is accused of murdering Datsun.

Witness 1: "I saw Saab shoot Datsun.” -- Direct evidence that Saab is
he culprit.

Witness 2: "I saw Saab running away from the scene of the shooting
7ith a gun in his hand." -- Circumstantial evidence that Saab is the perpetrator.

1. Direct evidence

a. Defined: "[Elvidence that tends directly to prove or disprove
fact in issue." R.C.M. 918(c) discussion, MCM, 1984.

b.  Effect

(1) No inference need be drawn by the court members
1 order to make direct evidence relevant.

(2) It is not necessary for the court to undergo any
easoning process in order to arrive at the conclusion desired. The conclusion is
pparent from the fact itself.

2. Circums ial evide

a. Defined: "[Elvidence that tends directly to prove or disprove
ot a fact in issue but some other fact or circumstance from which, either alone or
sgether with other facts and circumstances, one may reasonably infer the existence
r nonexistence of a fact in issue." R.C.M. 918(c) discussion, MCM, 1984.

{aval Justice School Rev. 7/92
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(1) It may be necessary for the court to draw several
inferences in order to arrive at the conclusion desired by counsel.

(2) Example: United States v. Wilson, 13 CM.A. 670, 33
C.M.R. 202 (1963) (a larceny case).

(a) Evidence was admitted that showed the
following:

-1- A record player was taken from a
barracks;

-2- accused was seen in barracks from which
taken at the approximate time of theft;

-3

accused didn't live in that barracks;

-4- accused was seen leaving that barracks
by a fire escape, carrying a box with a handle that resembled a record player; and

-5~ stolen record player was pawned by a
person giving a similar name and identical address to that used by accused in
pawning another record player.

(b)  Held: The evidence was sufficient to support
a guilty finding.

b. Rule: Military law permits a conviction to rest solely upon
circumstantial evidence. See R.C.M. 918(c), MCM, 1984.

(1) Circumstantial evidence is not resorted to as
secondary or inferior evidence, or only where there is an absence of direct evidence.
It is admissible even when there is direct evidence on the same issue, and the
decision as to weight rests with the trier of fact. "There is no general rule for
determining or comparing the weight to be given to circumstantial or direct evidence."
R.C.M. 918(c) discussion, MCM, 1984; Mil.R. Evid. 401, 402.

(20 In many situations, no direct evidence may be
available on the point in question (e.g., the accused's intent, his identity, his
knowledge of a particular fact, and his state of mind are often proved by
circumstantial evidence).

Example: (desertion case)

Where there have been no admissions made by the
accused and it is necessary for trial counsel to prove the intent to remain away

Naval Justice School Rev. 7/92
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permanently, trial counsel may introduce: The fact that the accused changed his
name; bought a one-way ticket to Hong Kong; burned his uniforms; and accepted
civilian employment. From all these facts, the court may properly infer the necessary
intent to remain away permanently.

0104 ADMISSIBILITY OF EVIDENCE
A issibility distinguished fro edibili

1. Admissibility is satisfied if the offered evidence meets the three
requirements of authenticity, relevancy, and competency.

2. Just because evidence has been admitted for the trier of fact's
consideration, however, does not mean that it must necessarily be believed. For
example:

a. The witness may be lying;
b. the document may contain false information; or
c. the object may have been planted at the scene of the crime.

3. Credibility. Credibility relates to the "believability" of the
evidence admitted; that is, the "weight" it is accorded by the court. The trier of fact
is the final judge as to how much weight a particular item of evidence will be given.

B. The "admissibility formula": authenticity (A) + relevancy (R) +
competency (C) = admissible evidence (AE). All three factors must be present before
the evidence is admissible over an objection.

1. Authenticity. The term authenticity refers to the genuine
character of the evidence. Authenticity simply means that a piece of evidence is what
it purports to be. To illustrate, remember the three primary forms of evidence. First,
with regard to oral evidence, consider the testimony of a witness. We know that his
testimony is what it purports to be by virtue of the oath he has taken to tell the
truth. He identifies himself as John Jones. This is John Jones' testimony. Next,
consider a piece of documentary evidence (a service record entry for example). How
do we know that the service record entry is what it purports to be? Sometimes the
custodian of the record, the personnel officer, will be called to "identify" the service
record entry. He will testify under oath that he is the custodian of the record and
that he has withdrawn a particular entry or page from the service record and that
this is that entry or page. Again, it is established that the service record entry is
what it purports to be. With regard to physical evidence, take, for example, a pistol
that was recovered from the person of the accused as the result of a search by a

Naval Justice School Rev. 7/92
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police officer. The police officer is called and sworn as a witness. He gives testimony
about the circumstances of the search. Finally, he is presented with the pistol, and
he identifies it, perhaps from the serial number or perhaps from a tag he attached
to the pistol at the time it was seized. His testimony establishes that the pistol is
what it purports to be.

Testimony is not the only way to authenticate certain types of
evidence. For example, in the case of documentary evidence, a certificate from the
custodian may be attached to a particular piece of documentary evidence. This
"attesting certificate” establishes that the document is what it purports to be. An
"attesting certificate” is a certificate or statement, signed by the custodian of the
record, which indicates that the writing to which the certificate or statement refers
is a true copy of the record. The "attesting certificate” also indicates that the
individual signing the certificate or statement is the official custodian of the record.
Once it is admitted in evidence, the certificate takes the place of the authenticating
witness. In effect, the certificate speaks for itself. Some examples of this include
documents or records of the United States, or any state, district, Commonwealth,
territory, or possession of the United States. The concept of "self-authentication" is
discussed further in chapter IX.

2. Relevancy. (Key Number 1024) Relevant evidence means
evidence having a tendency to make the existence of any fact that is of consequence
to the determination of the action more probable or less probable than it would be
without the evidence. See Mil.R.Evid. 401. The question or test involved is, "Does
the evidence aid the court in answering the question before it?"

To demonstrate the meaning of relevancy, consider a situation in
which an accused is charged with theft of property of the United States. In most
cases, the fact that he beat his wife regularly would probably have nothing to do with
his theft of property of the United States. Therefore, any testimony to this effect
would be objectionable as irrelevant. Chapter V covers the various concepts of
relevancy in greater detail.

3. Competency. "Competent,"” as used to describe evidence, means
that the evidence is appropriate proof in a particular case. Several considerations
bear on this determination.

a. Public policy. First, the evidence sought to be introduced
must not be obtained contrary to public policy. The various exclusionary rules
recognize that in certain instances there are public policies which require the
exclusion of certain evidence because of a need to encourage or prevent certain other
activity or types of conduct. The exclusionary rules will be discussed at length in
subsequent chapters of this study guide with regard to evidence obtained in violation
of Article 31, UCMJ (chapter XIII), and evidence obtained in violation of the law of
search and seizure (chapter XIV). Additionally, public policy sometimes acts to
further certain relationships at the cost of foregoing certain relevant evidence (e.g.,

Naval Justice School Rev. 7/92
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the husband-wife privilege which precludes under certain circumstances the calling
of one spouse to testify against the other). Similar privileges protect the relationships
of attorney-client and clergyman-penitent. Chapter VI discusses these privileges in
more detail.

b. Reliability. A second fact that relates to competence is
reliability. Evidence which is hearsay, for example, is considered unreliable and is
inadmissible.  Exceptions to the hearsay rule are allowed only where the
circumstances independently establish the reliability of the evidence. These rules
exist with one purpose in mind: evidence that is offered must be reliable. See
chapter VIII for more discussion of the hearsay rule.

c. Undue prejudice. The third consideration with regard to
competence is the area of undue prejudice. Here, certain matters (such as prior
convictions of an accused) or certain physical evidence may be relevant, but their
value as evidence may be outweighed by the danger they might unfairly prejudice the
accused by emotionally affecting the court members. See chapter V and Mil.R.Evid.
403.

4. Admissible evidence. (A+R+C=AE). It is obviously impossible to
reduce the admissibility of evidence to a formula of mathematical precision. The
chart on the following page is designed as an aid in conceptualizing the three broad
categories under which all of the various ohjections to evidence lie. The proponent
of an item of evidence must anticipate such objections and be prepared to offer sound
legal theories to demonstrate that the proffered evidence is authentic, relevant, and
competent.

Naval Justice School Rev. 7/92
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ADMISSIBILITY FORMULA CHART

AUTHENTICITY
ORAL

1. The witness must
be sworn

RELEVANCY

Formula: A+ R + C = AE

ik o

DOCUMENTARY REAL
Witness 1. Identification
Self-authentication 2. Chain of Custody
Stipulations
Judicial Notice
Attesting Certificates

The offered evidence must assist the court in determining
an issue properly before it; otherwise, it is irrelevant.

COMPETENCY

I. Public Policy, e.g.,

II. Unreliability, e.g.,

1. Self-incrimination 1. Hearsay

2. Marital Privilege 2. Opinion

3. H - W Communication 3. Requirement of

4. Clergyman-Penitent original document
Communication III.  Undue Prejudice, e.g.

5. Attorney-Client 1. Prior convictions
Communication 2. Inflammatory matters

6. Illegal S & S

ADMISSIBLE EVIDENCE

Evidence that may be considered by the court in
determining issues of fact.
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CHAPTER 11
DISCOVERY

0201 GENERAL (Key Numbers 931 - 934)

Discovery is the right to examine (i.e., discover) information possessed
by the other side before or during trial. There are at least four basic reasons why
discovery is a valuable right.

A It helps to put the defense on an equal footing with the prosecution in
terms of investigative resources. Art. 46, UCMJ; United States v. Simmons, 44
C.M.R. 804 (A.C.M.R. 1971). .

B. It enables the defense to prepare a rebuttal to the charges. In this
sense, discovery complements Articles 10, 30, and 35, UCMJ, which require that
the accused be informed of the charges and served with a copy of them.

C. It provides the basis for cross—examination and impeachment of
witnesses at trial. See United States v. Cunningham, 12 C.M.A. 402, 30 C.M.R.
402 (1961).

D. It works to make a court-martial a "truth-finding" process by giving
both government and defense access to the evidence to be presented in both
government and defense cases, and prevents trial by ambush. See R.C.M. 701.

The accused's and the government's right to discovery under the
UCMJ is implemented by various provisions of the Manual for Courts-Martial
[hereinafter MCM] and rules developed by case law. Each of these MCM
provisions sets forth certain limits relating to what may be discovered; these
limits are rather broad compared to analogous civilian discovery provisions.
Although the materials to which counsel have access are specifically delineated,
any errors in denying requests for discovery are measured on appeal by the
reasonableness of counsel's requests. Discovery is not a substitute for counsel's
case preparation; it is an essential part of it. Therefore, any request for discovery
should be (1) as specific as possible under the circumstances, (2) timely, (3)
directed to the appropriate official, and (4) supported by the specific authority
pursuant to which the request is made. In general, in order to preserve any error
in denying a request for discovery for appellate review, it is necessary to renew
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the request at trial and to delineate the reason why the request was made (i.e.,
how the accused's defense is prejudiced by denial of access to the information in
issue). For example, defense counsel may show that he has been deprived of the
right to prepare cross—-examination of the witness because the witness refused to
talk to him, or that the government and pretrial investigating officer refused to
call the witness at a pretrial investigation. See United States v. Ledbetter, 2 M.J.
37 (C.M.A. 1976) (error to deny accused's request for presence of witness at article
32 investigation).

0202 METHODS OF DISCOVERY (Key Numbers 921, 924, 931-934,
1040)

A. Right to interview witnesses

Article 46, UCMJ, provides that "the trial counsel, the defense
counsel, and the court-martial shall have equal opportunity to obtain witnesses
and other evidence ...." Rule of Court-Martial 701(e), MCM, 1984 [hereinafter
R.CM. ___ ] indicates that both counsel may interview a prospective witness for
the other side (except the accused) without the consent of opposing counsel. Trial
counsel’s dealings with the accused must be through the defense counsel. R.C.M.
502(d)(5)(C). See United States v. Irwin, 30 M.J. 87 (C.M.A. 1990) (order requiring
third party present during defense interview of victim held invalid); United States
v. Aycock, 15 C.M.A. 158, 35 C.M.R. 130 (1964) (order for accused not to contact
witnesses against him unlawful); United States v. Enloe, 15 C.M.A. 256, 35 CM.R.
228 (1965) (Air Force regulation requiring presence of a third party during defense
counsel interview of Air Force investigative agents held unlawful); United States v.
Meyer, 15 CM.A. 268, 35 C.M.R. 240 (1965); United States v. Beck, 15 C.M.A. 269,
35 C.M.R. 241 (1965); United States v. Williams, 15 C.M.A. 270, 35 C.M.R. 242
(1965). See also United States v. Strong, 16 CM.A. 43, 36 C.M.R. 199 (1966)
(error to prohibit accused or his counsel from interviewing prosecution witnesses
after they had testified); United States v. Killebrew, 9 M.J. 154 (C.M.A. 1980)
(where government transferred informant to distant duty station to protect
informant against retaliation, government had duty to arrange required interview;
even though extraordinary measures might be required to protect informant, such
measures to include telephone interviews or written communication if
appropriate).

Although both sides have an equal right to interview witnesses, it
should be noted that a witness has no obligation to submit to a pretrial interview.
United States v. Morris, 24 M.J. 93 (C.M.A. 1987). Also, the denial of access to a
witness will not automatically get the defense appellate-level relief. See United
States v. Irwin, supra. The Court of Military Appeals (Cook, J. concurring in the
result) has held that, absent an averment of "materiality” by the defense, a denial
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of requests for interviews would not be an abuse of discretion. United States v.
Lucas, 5 MJ. 167 (C.M.A. 1978). The defense counsel should ensure the record
fully reflects the prejudice to the accused. If the record does not indicate prejudice
to the accused, then the appellate court may simply remand the case for a hearing
to determine if the witness had information material to the defense, rather than
letting a conviction stand or fall solely on the basis of whether or not the interview
was allowed. United States v. Killebrew, supra. But see United States v. Ford, 29
M.J. 597 (A.C.M.R. 1989) (Abuse of discretion found where military judge denied
defense request for continuance to obtain witness, even though request was
untimely. Testimony was noncumulative, important, relevant, requested on the
merits, and delay would only have been one of a few days.) See also United States
v. Jones, 20 M.J. 919 (N.M.C.M.R. 1985) on issue of abuse of discretion.

Note, that a remedy for the witness who refuses to be interviewed
exists under R.C.M. 702's provisions for depositions. Of significance is the
subpoena power under this rule, which would permit compelling attendance and
response to questions. For more information, see para. H, infra.

B. Pretrial i eation. Article 32. UCMJ

When a general ccurt-martial is contemplated, the Article 32, UCMJ,
pretrial investigation provides a means for discovery. The pretrial investigating
officer is not limited by the rules of evidence and may consider the sworn
statements of unavailable witnesses. Additionally, unsworn statements of
witnesses may be considered if the defense does not object. R.C.M. 405(g)(4). All
reasonably available witnesses who appear relevant and not cumulative to a
thorough and impartial investigation are required to be called at the article 32
investigation. Military orders may be issued to pay the travel and per diem
expense of military witnesses to attend an article 32 investigation. R.C.M.
405(g)(3) and United States v. Stoecker, 17 M.J. 158 (C.M.A. 1984) There is no
subpoena power at these investigations; therefore, civilian witnesses may not be
compelled to attend. However, civilian witnesses who desire to attend can be
provided money for their travel and per diem expenses by the issuance of
invitational travel orders. R.C.M. 405(g)(3) and JAGMAN, § 0137.

As indicated above, not every witness will be made to attend the
pretrial investigation. In pertinent part, Article 32(b), UCMJ provides: "At that
investigation, full opportunity shall be given the accused to cross-examine
witnesses against him 1f_th§y_m_§_mliblg (Emphasis added.) R.C.M.
405(g)(1)(A) defines a witness as being "reasonably available" if the witness is
located within 100 miles from the situs of the investigation and the significance of
the testimony and personal appearance of the witness outweighs the difficulty,
expense, delay, and effect on military operations of obtaining the witness’
appearance. This provision, amended in change 5 of the Manual for Courts-
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Martial (MCM) dated 15 November 1991 and adding the 100-mile limitation, is
designed to simplify the determination of "reasonably available" by creating a
bright-line rule. If the witness is within 100 miles, then the investigating officer
must consider the other factors in the rule. The production of witnesses outside
the 100-mile radius is within the discretion of the witness' commander for
military witnesses or the commander ordering the investigation for civilian
witnesses. Note that this amendment to the R.C.M. has not yet been scrutinized
by the courts in light of the cases cited below.

In United States v. Ledbetter, 2 M.J. 37 (C.M.A. 1976), the Court of
Military Appeals considered the meaning of the word "available" as it bears upon
the right of the accused to confront and cross-examine witnesses at the pretrial
investigation. The accused requested the presence of the key government witness
to cross-examine him at the article 32 investigation. The defense objected to the
denial of this request and the use of the witness' statements. At trial, the defense
moved to reopen the article 32 investigation. The trial judge denied the motion
without comment.

In deciding the issue, the Court of Military Appeais utilized a
balancing test by weighing the significance of the witness' testimony against the
relative difficulty and expense of providing the witness for the investigation. The
witness in Ledbetter was the key prosecution witness, transferred by the
government less than two weeks prior to the investigation. The government made
no showing that military exigencies or extraordinary circumstances existed to
support its decision not to produce the witness subject to military orders. The
court concluded that the trial judge's failure to reopen the investigation and order
the production of the witness was prejudicial error. In United States v. Jones, 20
M.J. 919 (N.M.C.M.R. 1985), the appellate court, using evidence presented at the
investigation and on the motion at trial, found the investigating officer and the
trial judge had correctly applied the balancing test set forth in Ledbetter when the
defense request for two NIS agents to attend the investigation and the request to
reopen the article 32 to get their testimony on the record were denied. The facts
indicated the agents were located 8,000 miles from the original investigation, they
had heavy caseloads which precluded their attendance, and the cost of their
attendance would have been very high. The court found them "unavailable" for
the original article 32 and also found the defense had subsequently had an
opportunity to interview the agents; therefore, there was no need to reopen the
article 32.

Because the availability of a witness is a matter of law to be resolved
by the trial judge [United States v. Ledbetter, 2 M.J. 37 (C.M.A. 1976)], the
importance of raising the issue again at trial and getting all the facts on the
record cannot be overemphasized. As was seen in both Ledbetter and Jones, the
appellate courts indicated this evidence must be obtained in order for the trial

Naval Justice School Rev. 7/92
Publication 2-4




Discovery

Judge to make a ruling. The trial judge cannot make assumptions as to the facts.
In United States v. Chestnut, 2 M.J. 84 (C.M.A. 1976), the court held that a trial
Judge's assumption that a key civilian witness was unavailable was improper.
When a motion to reopen an article 32 investigation is made, the trial judge must
make an independent determination concerning the availability of the requested
witness. United States v. Quan, 4 M.J. 244 (C.M.A. 1978) (summary disposition).
Additionally, the failure to object to the deprivation of substantial pretrial rights
at the article 32 investigation through a motion for continuance or a motion for
appropriate relief at trial will, absent adverse effects at trial, preclude appellate
relief from the article 32 investigation's deficiencies. United States v. Chuculate,
5 M.J. 143 (C.M.A. 1978).

R.C.M. 405(f) states that the accused and his counsel are entitled to
be present at all sessions of the pretrial investigation and to confront all witnesses
who testify. But see United States v. Bramel, 29 M.J. 958 (A.C.M.R. 1990), where
the court found the right of face-to-face confrontation at trial, as announced in
Coy v. Iowa, 487 U.S. 1012 (1988), did not apply to a pretrial investigation
provided for by Article 32, UCMJ, which was neither a trial nor part of the trial
proceedings. The defense is also entitled to a copy of the report of investigation,
with all enclosures, which is forwarded to the officer who ordered the
investigation. R.C.M. 405(j)(3). In addition to a copy of the report itself, counsel
is also entitled to the tape recording of the witness' testimony at the article 32
investigation. United States v. Strand, 17 M.J. 839 (NM.C.M.R. 1984); United
States v. Derrick, 21 M.J. 903 (N.M.C.M.R. 1986); Jencks Act, 18 U.S.C. § 3500
(1976).

C. t other i ati 0S ion.
R.C.M. 701.

1. As soon as practicable after charges have been served on the
accused, the trial counsel shall provide copies of, or allow the defense to inspect,
any paper which accompanied the charges when referred, the convening order and
any amending order, and any sworn or signed statement relating to an offense
charged in the case which is in the possession of the trial counsel.

Normally, the following papers will accompany the charges and
will be in the possession of trial counsel:

a. The report of the preliminary inquiry officer and
statements of witnesses;

b. the report of Naval Investigative Service (NIS) or the
Criminal Investigation Division (CID) and statements of witnesses;
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c. the recommendations as to disposition by officers
subordinate to the convening authority;

d. the report of the pretrial investigating officer, either
formal or informal, and a transcript of the pretrial investigation;

e. the staff judge advocate's advice to the officer exercising
general court-martial jurisdiction pursuant to Article 34, UCMJ;

f. papers relating to any previous withdrawal or referral of
charges; and
g the service record of the accused.
2. Before arraignment, the trial counsel shall notify the defense of

any records of prior civilian or court-martial convictions that the government may
attempt to introduce at trial.

3. Before the trial, the trial counsel shall notify the defense of the
names and addresses of the witnesses the government intends to call in the case-
in-chief or to specifically rebut an announced defense of alibi or lack of mental
responsibility.

4. Upon defense request, the government shall permit the defense
to inspect books, papers, documents, photographs, ohbjects, buildings, or places
which are in the possession, custody, or control of military authorities and are
material to defense preparation or are to be used by the government or were
obtained from the accused. Additionally, any results or reports of physical or
mental examinatior<, and of scientific tests or experiments which are material to
the preparation of the defense or are to be used by the prosecution, need be
revealed to the defense if requested.

5. Upon defense request, the trial counsel shall permit the
defense to inspect written material that will be presented by the prosecution at
the presentencing proceedings and notify the defense of the names and addresses
of the witnesses the trial counsel intends to call at the presentencing proceedings.

6. When the defense gives timely notice of a defense of alibi,
innocent ingestion, or lack of mental responsibility, R.C.M. 701(a)(3)(b) requires
the government to disclose the names of witnesses to be called to rebut these
defenses.

7. R.C.M. 701(a)(6) requires the trial counsel to affirmatively
disclose to the defense the existence of evidence which tends to negate or reduce
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the guilt of the accused of the offense charged or which would reduce the
punishment. In addition, R.C.M. 703(f) entitles both parties to evidence which is
relevant and necessary and, if that evidence is unavailable, then a party may get
relief. R.C.M. 703(f) allows this when the "evidence is of such central importance
to be an issue that is essential to a fair trial," and will allow relief if there is no
"adequate substitute" for such evidence. In examining what type of evidence is
essential to a fair trial, what the duties of the trial counsel are, and when the
defense is entitled to relief, a look at appellate case law is essential.

a. In a line of cases beginning with Brady v. Maryland, 373
U.S. 83 (1963), the Federal courts began with the doctrine that due process
required the prosecution, upon request, to disclose to defense any evidence
favorable to the accused. The Supreme Court later strengthened this doctrine to
require the prosecutor to affirmatively disclose any evidence favorable to the
accused if that evidence is reasonably likely to raise a reasonable doubt as to the
accused's guilt. United States v. Agurs, 427 U.S. 97 (1976). This doctrine has
caused reversal of convictions, even in instances where the prosecutor himself was
not aware of the evidence. See, e.g., Boone v. Paderick, 541 F.2d 447 (4th Cir.
1976) (detective's promise to aid government witness unknown to the prosecutor);
Barbee v. Warden, 331 F.2d 842 (4th Cir. 1964) (ballistics report, unknown to
prosecutor, in possession of police showing accused's pistol not wanted for any
known crime). This concept has also been extended to impose a duty on the
government to preserve and protect exculpatory evidence for the use of the
accused. In United States v. Kern, 22 M.J. 49, 51 (C.M.A. 1986), this was applied
to the military when the court stated, "The Government has a duty to use good
faith and due diligence to preserve and protect evidence and make it available to
an accused." These principles apparently do not apply to inculpatory evidence,
only that which is obviously exculpatory. Additionally, the military courts,
following the principles set forth by the Supreme Court in United States v.
Trombetta, 467 U.S. 479 (1984), have placed the burden of showing the
exculpatory nature of the evidence on the defense. The Court of Military Appeals
stated "...where the evidence is not 'apparently' exculpatory, the burden is upon
the accused to show that the evidence possessed an exculpatory value that was or
should have been apparent to the Government before it was lost or destroyed and
that he is unable to obtain comparable evidence by other reasonable means."
(Emphasis added.) United States v. Kern, 22 M.J. 49 at 51-52 (C.M.A. 1986). See
also United States v. Garries, 22 M.J. 288 (C.M.A. 1986).

The language used by the Court of Military Appeals is
similar enough in intent to the language of R.C.M. 703(f) to assume that the court
will interpret that provision using the same guidelines set forth in Trombetta,
Kern, and Garries. It is therefore incumbent on the trial counsel to ascertain
what evidence is available and preserve that which is apparently exculpatory.
Whether the prosecution intentionally suppresses exculpatory evidence or is
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negligent in doing so, the likelihood of reversal is great. See, e.g., United States v.
Poole, 379 F.2d 645 (7th Cir. 1967) (failure to disclose report of doctor who had
examined kidnap-rape victim and found no evidence of intercourse was error,
even though defense relied upon theory of consent at trial). Reversal has also
been required for nondisclosure of exculpatory evidence, even where due diligence
by defense counsel would have revealed its existence. See, e.g., Levin v.
Katzenbach, 363 F.2d 287 (D.C. Cir. 1966).

b. The courts have viewed the disclosure requirements as
pertaining not only to direct evidence of innocence but to matters which might
have helped the defense on the merits or sentencing had the defense known about
them. See, e.g., Levin v. Katzenbach, supra (eyewitness' inability to recall whether
certain transactions had taken place); United States v. Poole, supra (report of a
doctor who examined the alleged kidnap-rape victim and stated there was no
evidence of intercourse was viewed as exculpatory on appeal, even though trial
defense counsel cross-examined and argued as though the defense theory was
consent); Giglio v. United States, 405 U.S. 150 (1972) and United States v. Reece,
25 M.J. 93 (C.M.A. 1987) (disclosure of matters affecting credibility of a witness).
See Moore v. lllinois, 408 U.S. 786 (1972) reh'g. denied, 409 U.S. 897 (1972)
(unrevealed evidence must be material); United States v. Agurs, 427 U.S. 97 (1976)
(a prosecutor doesn't violate the constitutional duty of disclosure unless the
omission results in the denial of the defendant's right to a fair trial; bux, if
evidence favorable to the accused is reasonably likely to raise a reasonable doubt
as to accused's guilt, government must disclose the evidence even in the absence of
a defense request). It should be noted that neither Brady nor Agurs created a
constitutional right to general discovery in criminal cases, only a right to
disclosure of exculpatory evidence. In Arizona v. Youngblood, 109 S.Ct. 333
(1988), the Court held that, unless a criminal defendant can show bad faith on the
part of the police, failure to preserve potentially useful evidence does not
constitute a denial of due process law. See United States v. Trimper, 28 M.J. 460
(CM.A. 1989). R.CM. 701(a)(2)(B) was found to require disclosure of
nonexculpatory rebuttal evidence; even though trial counsel did not intend to use
the evidence in question in the government's case-in-chief, the materiality of the
evidence required disclosure.

c. In United States v. Webster, 1 M.J. 216 (CM.A. 1975),
the Court of Military Appeals held that a grant of immunity or promise of leniency
must be reduced to writing and served on the accused within a reasonable time
before the witness' testimony. Mil.R.Evid. 301(c)(2) codifies the results in the
Webster case. Failure to serve the promise upon the defense may preclude the
testimony, but a failure to object by the defense may amount to a waiver of the
defect. United States v. Carroll, 4 M.J. 674 (N.C.M.R. 1977), affd, 4 M.J. 89
(CM.A. 1977).
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8. The Court of Milivary Appeals addressed the right of discovery
required by military due process in United States v. Toledo, 15 M.J. 255 (C.M.A.
1983). In that case, the court reversed the trial judge's denial of a defense request
for the government to produce testimony given in a prior trial in Federal court by
the informant, the government's key witness. The defense counsel had based his
request solely on the Jencks Act, and it had been properly denied on those
grounds. The Court of Military Appeals, though, after saying that the request was
reasonable and the material relevant, held that military due process required that
it be disclosed. The court cited the "libe~.}" provisions of Article 46, UCMJ. To
preserve the issue, counsel should take cire to discuss the militarv due process
aspects of a discovery request in addition to the other specific provisions vshich
apply to any particular request.

9. In United States v. Garries, 19 M.J. 845 (A.F.C.M.R. 1982),
aff'd, 22 M.J. 288 (C.M.A. 1986), the defense cuunsel sought to compel the
government to pay for an independent investigator to assist the accused. Noting
that the extensive discovery rights enjoyed by the defense in military practice
accomplish the same purpose as the Federal statute cited as authority for such
funding, the Court of Military Appeals affirmed that the trial judge's denial of this
request did not violate the accus:d's due process right to a fair trial. Additionally,
it has become well settled that, in order for the defense to obtain such expert
assistance, an accused mur* show that expert assistance is both material and
necessary to his case. ('nited States v. True, 28 M.J. 1057 (N.M.C.M.R. 1989);
United States v. Maan, 30 M.J. 639 (N.M.C.M.R. 1990). Upon proper showing of
necessity, tne entitieme: .t to expert assistance vests; however, this right to expert
services drs not mean the accused is eniitled to an expert of his own choosing.
Rather, uil that is roquired is that competent assistance be made available.
Un.ted States v. Burnette, 29 M.J. 473 (C.M.A. 1990).

D. Documents and evidence in possession of defense. R.C.M. 701(b), as
# 1ended in 1991, places broad discovery obligations on the part of the defence.

The purpose of this widening of the information is to foster the open discovery
process traditionally found in military courts. The information required to be
disclosed includes:

1. Names of witnesses and statements. R.C.M. 701(b)(1) requires
the defense to notify the government, before trial, of the names and addresses of
witnesses, other than the accused, intended to be called in its case-in-chief, and
to provide all signed or sworn statements made by these witnesses that the
defense is aware of. This new rule constitutes a major departure from the former
practice which allowed the defense to wait until conclusion of the government case
to reveal their witnesses. The rule is further expanded to require, upon request,
disclosing the names and addresses of witnesses the defense intends to call on
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sentencing, and to allow the trial counsel to inspect written material the defense
intends to present on sentencing.

2. Notice of certain defenses. R.C.M. 702(b)(2), requires notice
before beginning of trial of the defense alibi, innocent ingestion and lact of mental
responsibility or use of an expert to discuss the accused's mental condition. With
respect of the alibi and innocent ingestion, the defense must describe with
particularity the circumstances behind the defense and the witnesses who will
testify.

E. rivileged information. The MCM refers to information which is not
subject to disclosure under the Military Rules of Evidence, such as classified
information (Mil.R.Evid. 505), "government information" (Mil.R.Evid. 506), and an
informant's identity (Mil.R.Evid. 507). Where the substantial rights of the accused
are prejudiced by a refusal to disclose information, the charges may have to be
dismissed. Mil.R.Evid. 505-7. See Jencks v. United States, 353 U.S. 657 (1957);
R.C.M. 701(f); and G. below.

F. Reasonable request. Discovery for some items must be preceded by a
request. A broad request amounting to a "fishing expedition" is regarded as
unreasonable. United States v. Franchia, 13 CM.A. 315, 32 CM.R. 315 (1962)
(relevance and reasonableness of request depend upon facts of each case).
Discovery under R.C.M. 701 may be limited by order of the convening authority
pursuant to the Military Rules of Evidence. R.C.M. 701(). R.C.M. 701 is not
intended to entitle defense counsel to matter which is the "work product” of trial
counsel. See Hickman v. Taylor, 329 U.S. 495 (1947) (written statements of
witnesses given to counsel subject to discovery under the Federal Rules of Civil
Procedure upon showing of good cause; oral statements given to counsel, whether
in form of memoranda or mental impressions, are "work product" and not subject
to discovery); R.C.M. 701(f). See also United States v. Nobles, 422 U.S. 225 (1975)
(Supreme Court applied the attorney work product doctrine to criminal cases and
held that, when an investigator who was part of the defense team takes the stand
to contrast his recollection of an interview with that of an opposing witness, the
work product privilege is waived with respect to matters covered in the
investigator's testimony) and United States v. Vanderwier, 25 M.J. 263 (C.M.A.
1987) (reflecting that interview notes prepared by attorney or his representative
are not automatically excluded from discovery by defense on basis that notes are
work produce).

G.  Jencks Act, 18 U.S.C. § 3500 (1976).

In Jencks v. United States, 353 U.S. 657 (1957), the U.S. Supreme
Court held that a Federal criminal defendant was entitled to inspect pretrial
statements of government witnesses without a showing that such statements were
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inconsistent with the witness' trial testimony. The Jencks decision was
interpreted by some Federal courts to allow discovery before trial of statements of
prospective government witnesses. In some instances, the government was
required to allow discovery of its investigative files. Congress regarded these
lower court interpretations of the Jencks decision as unwarranted, and passed
legislation known as the Jencks Act, 18 U.S.C. § 3500.

The effect of the Jencks Act was to limit the defendant's right of
discovery established by Jencks v. United States, supra. In pertinent part, the
statute provides:

a. After a witness called by the United States has
testified on direct examination, the court shall, on
motion of the defendant, order the United States to
produce any statement (as hereinafter defined) of the
witness in the possession of the United States which
relates to the subject matter as to which the witness has
testified. If the entire contents of any such statement
related to the subject matter of the testimony of the
witness, the court shall order it to be delivered directly
to the defendant for his examination and use.

b. The term "statement,"” as used in subsection (b) in
relation to any witness called by the United States,
means —-—

-1- a written statement made by said witness
and signed or otherwise adopted or approved by him,;

-2- a stenographic, mechanical, electrical, or
other recording or a transcription thereof, which is a
substantially verbatim recital of an oral statement made
by said witness and recorded contemporaneously with
the making of such oral statement. . . .

18 U.S.C. § 3500(e) (1976).

1. The Court of Military Appeals has held that the Jencks Act
applies to courts-martial. United States v. Albo, 22 C.M.A. 30, 46 C.M.R. 30
(1972); United States v. Jones, 20 M.J. 919 (N.M.C.M.R. 1985). This application of
the Jencks Act to courts-martial, however, does not restrict discovery provisions
contained in the MCM, 1984. Rather, it furnishes an alternative to the defense
when discovery is not available under existing interpretations of MCM, 1984

Naval Justice School Rev. 7/92
Publication 2-11




Evidence Study Guide

provisions. United States v. Enloe, 156 C.M.A. 256, 35 C.M.R. 228 (1965) has a
discussion of the broad nature of discovery in military law.

Additionally, the Jencks Act allows discovery of witness
statements possessed by the United States, as distinguished from statements in
the hands of trial counsel or military authorities. R.C.M. 701. It also allows
discovery of nonevidentiary statements of testifying government witnesses. See
also Mil.R.Evid. 612 and R.C.M. 914.

2. The definition of "statement" in the Jencks Act includes a wide
variety of matter. It includes not only the written statements signed by a witness,
but also the typed signed reports of reports and case activity notes of CID agents.
See United States v. Albo, supra, and United States v. Pena, 22 M.J. 281 (C.M.A.
1986). Photographs can be included if they constitute part of the statement by the
witness. Simmons v. United States, 390 U.S. 377 (1968); however, a composite
drawing made from a witness' statement has been held not to be a statement
within the meaning of the Jencks Act. United States v. Zurita, 369 F.2d 474 (7th
Cir. 1966), cert. denied, 386 U.S. 1023 (1967). In United States v. Jarrie, 5 M.J.
193 (C.M.A. 1978), the court held that secondhand statements adopted by the
witness fall within the scope of the act. The "statement" in that case was the
notes taken by the military investigator during a conversation with an informant
that were seen and verified by the informant two weeks later. Accord United
States v. Dixon, 8 M.J. 149 (C.M.A. 1979) and United States v. Holmes, 25 M.J.
674 (A.F.C.M.R. 1987). In United States v. Gomez, 15 M.J. 954 (A.C.M.R. 1983),
petition denied, 17 M.J. 22 (C.M.A. 1983), rough notes taken by a military police
dispatcher of a telephone request for assistance from a witness were held not to
constitute a "statement"” within the purview of the Jencks Act, but instead were
merely a part of the administrative and general recordkeeping practice. The tape
recordings of witness' testimony at article 32 investigations is the proper subject of
Jencks Act motions. See United States v. Strand, 17 M.J. 839 (NM.C.M.R. 1984),
aff'd after returned for additional review and new CA action, 21 M.J. 912
(NM.CM.R. 1986). However, the Coast Guard Court of Military Review has
indicated there is no duty to make a recording at the article 32 investigation, only
to provide it to the defense if one was made. See United States v. Giusti, 22 M.J.
733 (C.G.C.M.R. 1986).

The definition of "statement” in subsection (e) of the Jencks Act
includes matter that might properly be objected to as "work product" under
discovery provisions of R.C.M. 701. There is no work product exception under the
Jencks Act and, if a statement taken or recorded by government counsel falls
within the definition of the Act, it must be produced. United States v. Hilbrich,
341 F.2d 555 (7th Cir.), cert. denied, 381 U.S. 941, reh'g denied, 382 U.S. 874
(1965), reh'g denied, 382 U.S. 1028 (1966); Saunders v. United States, 316 F.2d
346, aff'd on rehearing, 323 F.2d 628 (D.C. Cir. 1963), cert. denied, 377 U.S. 935
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(1964); United States v. Smaldone, 484 F.2d 311 (10th Cir. 1973), cert. denied, 415
U.S. 915 (1974). See also United States v. White, 37 C.M.R. 791 (A.F.CM.R.
1966). Additionally, in Goldberg v. United States, 425 U.S. 93 (1976), a writing
prepared by a government lawyer relating to the subject matter of testimony of a
government witness that had been signed or otherwise adopted or approved by the
government witness was held to be producible under the Jencks Act. The court
noted that such a writing was not rendered nonproducible merely because a
government lawyer interviewed the witness and wrote the statement.

3. If the government, in response to the defendant's demand,
maintains that there are portions of the statement which do not relate to the
testimony of the witness, the judge must require that the statement in question be
submitted to him for an in camera examination. If the judge determines that any
portion of the statement does not relate to the testimony, he shall excise that
portion and deliver the remainder to the defense. Excised portions of the
statement must be preserved for appeal. See 18 U.S.C. § 3500(c) (1976) and
United States v Dixon, 8 M.J. 149 (C.M.A. 1979).

It should be noted that the judge determines only if the
evidence is a "statement” within the meaning of the statute and whether it relates
to the testimony of the witness. He does not attempt to determine whether it can
be used by the defense to impeach the witness. See Palermo v. United States, 360
U.S. 343 (1959).

4. Classified material. In Campbell v. United States, 365 U.S. 85
(1961), the Court placed the duty on the trial judge to administer the Jencks Act
"in such a way as can best secure relevant evidence necessary to decide between
the directly opposed interests protected by the statute." Id. at 95. The Court
found erroneous the trial judge's ruling that placed the burden upon the defendant
to produce evidence to support his position. If the military judge orders
production of a statement under the Jencks Act, and the government refuses on
the basis that the material is classified and not producible under Mil.R.Evid. 505,
the military judge may recess the trial and require the government to choose
among (1) foregoing prosecution; (2) not using the testimony to which the
classified material relates; or (3) devising a system under which the statement
may be seen by the defense. See United States v. Gagnon, 21 C.M.A. 158, 44
CMR. 212 (1972); DeChamplain v. McLucas, 367 F. Supp. 1291 (1973);
Mil.R.Evid. 505.

5. When a request is made for production of material under the
Act, what remedy is available when the material is unavailable? Normally, the
military judge can grant a continuance in an attempt to produce the evidence or,
as an acceptable alternative, he can exclude the witness' testimony or grant a
dismissal. Notwithstanding these remedies, relief need not be granted absent an
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intentional withholding or destruction of the evidence in an effort to frustrate the
defense. See United States v. Marsh, 21 M.J. 445 (C.M.A.), cert. denied, 479 U.S.
1016 (1986). This "good faith" exception excuses the inadvertent destruction of
material. A major problem often arises in determining whether or not there is a
good faith exception. The Court of Military Appeals, in United States v. Jarrie,
supra, recognized such an exception but construed it narrowly, holding that it was
inapplicable where there was no showing by the government that the discoverable
material was destroyed prior to contemplation of prosecution. It should be noted
that, as a practical matter, usually the last thing the defense actually wants is
production of the discoverable statement. Failure to produce, it is hoped, will lead
to exclusion of the witness' in-court testimony and subsequent failure of the
charge. It is critical, then, for the government to bring itself within a good faith
exception when discoverable material has been destroyed. The current trend has
been for the Courts of Military Review to expand upon the Jarrie "good faith”
exception. In United States v. Bosier, 12 M.J. 1010 (A.C.M.R.), petition denied, 13
M.J. 480 (C.M.A. 1982), the Army court applied no sanction to the loss of
discoverable Jencks Act material, holding that the appropriate test for prejudice
was to "weigh the degree of negligence or bad faith involved, the importance of the
evidence lost, and the evidence of guilt adduced at trial." Id. at 1014, quoting
United States v. Bryant, 439 F.2d 642 (D.C. Cir. 1971). The court went on to cite
Jarrie, supra, and hold that harmless error cannot be presumed where the
contents of the missing statements cannot be reconstructed; but, in the case at
hand, that was possible. Compare the approach of the Navy Court of Military
Review, which initially at least was much more reluctant to apply the good faith
exception, as reflected in United States v. Kilmon, 10 M.J. 543 (N.M.C.M.R. 1980).
The Navy court originally held that failure to produce Jencks Act material was
error and dismissed the charge saying that, since the statement had been
destroyed, there was no means of determining what its contents actually were
and, consequently, there was no way to hold that the error was not prejudicial.
United States v. Boyd, 14 M.J. 703 (N.M.C.M.R. 1982), petition denied, 15 M.J. 279
(C.M.A. 1983). However, their view appears to have changed in recent years. In
United States v. Strand, 21 MJ. 912 (NM.C.M.R. 1986), the court found that,
even though the good faith exception did not excuse the government's failure to
produce evidence, the exclusion of a witness' testimony was not mandatory. In
this case, the court found only harmless error in the failure to produce the
material and, therefore, no relief was necessary. See also United States v. Price,
15 M.J. 628 (N.M.C.M.R. 1983); United States v. Jones, 20 M.J. 919 (NM.C.M.R.
1985); United States v. Marsh, 21 M.J. 445 (CM.A. 1986); United States v.
Derrick, 21 M.J. 903 (N.M.C.M.R. 1986); and United States v. Pena, 22 M.J. 281
(C.M.A. 1986). Consequently, merely because material discoverable under the
Jencks Act has been lost or destroyed does not mean that the prosecution has no
recourse. The government should attempt to show lack of any bad faith in the
loss and produce testimony as to the contents of the statements lost.
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H.  Depositions. See generally Art. 49, UCMJ; R.C.M. 702; and chapter
XIV, infra. R.C.M. 702 provides that oral or written depositions are normally
taken to preserve the testimony of a witness who may not be available for trial.
But, since Article 49, UCMJ, and R.C.M. 702 indicate that the convening authority
may deny a request for a deposition only for "good cause," circumstances may exist
where the defense counsel is entitled to use a deposition for discovery purposes.
The term "good cause" has not as yet been judicially defined by military cases. It
may be that, where a deposition is the only means by which defense counsel is
able to interview a government witness, good cause may not exist for its denial.
For example, assume that a witness claims he is unable to make any
arrangements for an interview before trial. Only by the legal compulsion afforded
by a deposition (see R.C.M. 702) can defense counsel have ample opportunity to
contact this witness. This use of depositions for discovery purposes is discussed by
the court in United States v. Chestnut, supra note 2, at 85, wherein the Court of
Military Appeals considered the trial judge's failure to grant the defense a
continuance for a deposition to be inconsistent with the broad discovery concepts
within the military judicial system. The witness was "unavailable" for the article
32 investigation and the deposition of the witness was subsequently requested
because of that fact. The failure to grant a motion for continuance to depose the
witness required reversal by the court. But see Fed. R. Crim. P. 15 Advisory
Committee notes, which provide that the principal reason for depositions under
the Federal Rules of Criminal Procedure is to preserve evidence for use at trial
and not to provide a basis for discovery.

Article 49, UCMJ, and R.C.M. 702 authorize both oral and written
depositions. R.C.M. 702(g)(2)(B) indicates that no party has the right to be
present at written interrogatories. This does not reflect the holding of the Court
of Military Appeals in United States v. Jacoby, 11 CM.A. 428, 29 CM.R. 244
(1960), wherein the court ruled that the sixth amendment requires that the
accused be afforded the opportunity to be present with his counsel at the taking of
written Aepositions.

R.C.M. 702(g)(1)(A)(i)(c) allows oral depositions to be taken without
the presence of the accused if the deposition is to be used under R.C.M. 1001 for
sentencing and the ordering authority determines the circumstances are
appropriate.
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CHAPTER III

THE MILITARY RULES OF EVIDENCE

0301 INTRODUCTION

On 12 March 1980, President Carter signed Executive Order No. 12,198,
promulgating the Military Rules of Evidence. Executive Order No. 12,233, of
1 September 1980, made some clarifying and technical amendments to the rules and
they became effective on that date. With minor changes, the rules were incorporated
into the Manual for Courts-Martial which became effective 1 August 1984. The rules
alter the nature of trial practice and substantially change the rules of criminal
procedure, as well as the rules limiting the nature and quantity of evidence
admissible before a court-martial. Perhaps equally important is the significant
change in approach symbolized by the Military Rules of Evidence. Following Article
36, UCMJ, the rules not only adopt civilian Federal practice unless it would not be
practicable or would be "contrary to or inconsistent with" the Uniform Code of
Military Justice, but they also automatically adopt any amendments to the Federal
Rules of Evidence 180 days after their effective date, unless the President takes
action to the contrary. Mil.R.Evid. 1102. (Accordingly, Mil.R.Evid. 704 was modified
on 10 April 1985, but the original rule was restored subsequently and remains
different from Fed.R.Evid. 704.) Thus, the rules are designed to ensure conformity
with civilian Federal practice —- a conformity that should keep military practice
current.

This chapter takes a brief look at the history of the Military Rules of
Evidence [hereinafter Mil.R.Evid.] and provides an overview of these rules and their
impact upon military practice. It also discusses the general and miscellaneous rules

under Sections I and XI, Mil.R.Evid.

0302 HISTORY

A Drafting the rules. The Military Rules of Evidence were initially drafted
by a special committee of the Joint Service Committee on Military Justice Working
Group, and subsequently reviewed and modified by the Joint Service Committee on
Military Justice. The Joint Service Committee is an interservice body composed of
the chiefs of the criminal law divisions of the Army, Air Force, Coast Guard, Navy,
and Marine Corps, and a representative of the Court of Military Appeals. The
working group that drafted the Military Rules of Evidence was composed of two
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representatives from the staff of the Court of Military Appeals, and one
representative each from the Army, Navy, Air Force, Coast Guard, and the Office of
the General Counsel of the Department of Defense, respectively. The Code
Committee, Uniform Code of Military Justice, Article 67(g), reviewed those matters
under the proposed rules which involved interservice conflicts, except with regard to
Section III of the rules which the judges of the Court of Military Appeals chose not
to review. The final draft of the rules was forwarded through the General Counsel
of the Department of Defense to the Office of Management and Budget, which
circulated the rules to the Department of Justice and other agencies, and finally
forwarded them to the President via the White House Counsel's Office.

B. fters' ana

1. In order to assist counsel in the field, the drafters of the rules
provided a detailed analysis of the new rules. This analysis was promulgated as
Manual for Courts-Martial, 1969 (Rev.), app. 18, and is included as appendix 22 of
the Manual for Courts-Martial, 1984. The analysis presents the intent of the
drafting committee, seeks to indicate the source of the various changes, and generally
notes when substantial changes to military law result from the amendments. It
clarifies a numk-r »f the rules with examples and occasionally suggests possible trial
practice considerations. It has been a great help to the trial practitioner and should
be consultec as a persuasive source for interpretation of the Military Rules of
Evidenc-.

2. There are several limitations to the analysis, however.

a. The analysis is not binding, as it is not part of the
Executive Order promulgating the Mil.R.Evid., nor does it constitute or represent any
official view of the Court of Military Appeals or any of the executive departments
concerned with the drafting of the Mil.R.Evid.

b. The analysis makes frequent reference to "the present
Manual," meaning the Manual for Courts-Martial, 1969 (Rev.) [hereinafter MCM,
1969 (Rev.)], as it existed prior to 1 September 1980. Most trial advocates in the field
will not have access to copies of the now-superseded provisions of the MCM, 1969
(Rev.). The comparisons tc and analysis of, the changes from these MCM, 1969
(Rev.) paragraphs will be of limited usefulness to a majority of the judge advocate
community for this reason.

C. In a number of situations, there 1. little detailed
information concerning known uncertainties in a rule. In other cases, there are
apparent conflicts between the analysis and the rules. These selections will be
pointed out at the respective portions of this text.
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C. Later revisions. There have been modifications to the Mil.R.Evid.
Additional analysis accompanies all modifications and is added to appendix 22 of
MCM, 1984 (Rev.).

0303 OVERVIEW

A General. Until the adoption of the Military Rules of Evidence, the
evidentiary rules for courts-martial were primarily "cook-book" type discussions
similar to the remainder of the MCM, 1969 (Rev.). In place of this, the Mil.R.Evid.
is a body of black-letter rules which the drafters believe to be clearer than the pre-
Mil.R.Evid. MCM, 1969 (Rev.) provisions and more susceptible to use by laymen. At
the same time, the rules modernize military law and will hopefully make practice
before courts-martial simpler and more efficient. Lederer, The Military Rules of
Evidence: An Overview, 12 The Advocate 113 (1980).

B. Similarity to the Federal Rules of Evidence. Sections I-II, IV, and VI-
XI of the Mil.R.Evid. adopt the Federal Rules of Evidence [hereinafter Fed.R.Evid.]

with little change, except when modification of the Federal rule was required to
ensure compliance with the UCMJ or to ensure practicality within the military
setting. (The term "section" was used rather than "article," as in the Fed.R.Evid.,
because the drafters were concerned that confusion with articles of the UCMJ might
result.) For a general, tabular comparison of the Federal and Military Rules of
Evidence, see appendix III-1, infra.

C. New sections under the Mil.R.Evid. Sections III and V represent

significant departures from the corresponding articles of the Federal Rules of
Evidence.

1. Section III replaces those Federal evidentiary rules dealing with
presumptions in civil matters with a partial codification of the law relating to self-
incrimination, confessions and admissions, search and seizure, and eyewitness
identification. (For a discussion of specific rules in these areas, see chapters XII,
XIII, and XIV, respectively, infra.)

a. Section III represents a balance between complete
codification -- the approach best suited for situations principally involving laymen --
and flexibility, which is generally permitted only when dealing with matters
primarily within the province of lawyers. Section III was expressly intended to serve
the needs of the numerous laymen, commanders, nonlawyer legal officers, and law
enforcement personnel who play important roles in the administration of military
Jjustice.

Naval Justice School Rev. 7/92
Publication 3-3




Evidence Study Guide

b. The Section III rules provide a combination of both
procedural and evidentiary prescriptions. Since they affect conduct outside of the
traditional trial arena, some might argue (and have argued) that there is a question
whether these rules are properly within the confines of the President's Article 36
powers. See United States v. Frederick, 3 M.J. 230 (C.M.A. 1977) (it is outside the
President's authority to promulgate matters affecting substantive law such as the
standard for mental responsibility). The drafters' analysis is silent on this point.
Although there has been no litigation in this area, it is likely that the rules would be
upheld for, although the Mil.R.Evid. are plainly designed in part to affect out-of-
court behavior, they are written so as to focus on evidence, trials, and the creation
of evidence.

c. There is no treatment of presumptions (found in Article III
of the Fed.R.Evid.) in the Military Rules of Evidence.

2. Section V prescribes a body of law of privileges derived primarily
from the MCM, 1969 (Rev.) and the Federal Rules of Evidence dealing with
privileges. This section of the Mil.R.Evid. follows Federal Rule 501 to the extent that
it recognizes Federal common law, but it also provides for eight specific privileges in
Section V -- with additional self-incrimination privileges in Section III.

D. Intent to follow the Fed.R.Evid. As previously mentioned, it is the
explicit intent of the President and all concerned with the drafting of the Military
Rules of Evidence that the court-martial evidentiary rules will never again be
allowed to proceed independently of civilian Federal law. This intent is evidenced in
several ways.

1. The title itself, according to the drafters, is intended to make it
clear that "military evidentiary law should echo the civilian federal law to the extent
practicable,” but should reflect the "unique and critical reasons" behind a separate
military justice system. See Mil.R.Evid. 1103 drafters' analysis, Manual for Courts-
Martial, 1984, app. 22-56 [hereinafter MCM, 1984, app. __ 1.

2. Under pre-Mil.R.Evid. procedures, in order to change an evidentiary
rule, it was necessary for the President to authorize the change and then promulgate
it by Executive Order. Military Rule of Evidence 1102 removes the practical
inhibitions of this earlier procedure and allows the military rules to continue to track
the Federal Rules where practicable.

a. Amendments to the Federal Rules of Evidence automatically
apply to the Military Rules on the 180th day after the effective date of the
Fed.R.Evid. amendment, unless:

(1)  The President directs earlier or later application; or
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(2) the President affirmatively directs that any such
amendment not apply, in whole or part, to the military. Mil.R.Evid. 1102.

b. The automatic adoption date of amendments to the Federal
Rules is 180 days after the effective date of the Federal rule amendment's
implementation, not the date that the amendment is proposed by the Supreme Court.

c. In the first case of amendment of the Mil.R.Evid., the
President chose to take affirmative action and not utilize the automatic provisions of
Mil.R.Evid. 1102. Executive Order No. 12,306, of 1 June 1981, amending Mil.R.Evid.
410.

d. Mil.R.Evid. 704 was modified as of 10 April 1985, pursuant
to the automatic provision of Mil.R.Evid. 1102, but the original rule was restored
subsequently and remains different than Fed.R.Evid. 704.

1. The change to the military rules, though sweeping, has not been
as disruptive of court-martial practice as had first been expected. This is because
the Fed.R.Evid. and the Mil.R.Evid. are very much like the former substantive
portions of Chapter XXVII, MCM, 1969 (Rev.). While the format was changed,
approximately 75% of the most common evidentiary issues raised at trial are still
resolved as they were under prior law. Similarly, a great deal of military judicial
precedent will still be viable and controlling on most issues.

2. The Military Rules of Evidence provide counsel with numerous
additional opportunities and responsibilities. The new Mil. R.Evid depart from prior
law by placing primary responsibility in a number of critical instructional areas on
the defense counsel rather than the military judge. Far more evidence is admissible
under the new Mil.R.Evid. than under the previous evidentiary provisions of the
MCM, 1969 (Rev.). This change results in a notable opportunity for defense counsel,
but it is one that will more often inure to the benefit of the prosecution because of the
government's burden of proof. Consequently, it is imperative that counsel completely
familiarize themselves with the rules and learn not only to employ them affirmatively
on the part of their respective clients, but also to object to improper use of the rules
by opposing counsel. In this latter respect, it is important to note that a failure to
object under the new rules will almost always result in a waiver of the objection; the
issue will also be waived if the objection or motion lacks sufficient specificity.
Mil.R.Evid. 103.
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0304 PURPOSE AND CONSTRUCTION. MilR.Evid. 102.

A General. In case there was ever any doubt as to what a court-martial
proceeding should be about, or how it should be conducted, Mil.R.Evid. 102 appears
to settle the matter. Without mincing words, this provision mandates that courts-
martial are tools of justice, not merely disciplinary proceedings —- that they should
foster the growth and development of the law and insure a maximum facility for
ascertaining the truth of the issues at bar.

B.  Statement of philosophy. Mil.R.Evid. 102 is a statement of philosophy
taken verbatim from Fed.R.Evid. 102 and, as an "aspirational rule,” is without

precedent in military practice. It provides six guidelines which should be considered
in construing the Military Rules of Evidence:

1. Securing fairness in the administration of justice;
2. eliminating unjustifiable expense;

3. eliminating unjustifiable delay;

4. promoting the growth and development of the law;
5. enhancing the ascertainment of truth; and

6. justly determining the guilt or innocence of an accused.

C. Balancing requirements. It can be seen that use of these guidelines in
argument by counsel will provide the usual countervailing considerations and

balancing requirements in determining evidentiary issues at trial. When is the time
and expense of obtaining and admitting evidence "unjustifiable," and when is it
necessary for "ascertainment of the truth"? When will the admission of additional
evidence on an issue interfere with the "just determination" of guilt or innocence, or
when is it advisable to depart from the well-trod path of precedent in order to
"promote the growth and development" of the law? Essentially, this rule provides a
wealthy source of material for argument by any counsel.

D.  Aid in application. Mil.R.Evid. 102 is not an independent source of
authority nor a license for counsel and military judge to ignore the remaining rules
and fashion their own concepts of law. The language of the rule is clear —- that it
is intended only to aid in the legitimate application of specific rules under the
Mil.R.Evid. The case validly can be made that Mil.R.Evid. 102 must also be
considered in construing secondary sources under Mil.R.Evid. 101(b) and in applying
the traditional concept of "military due process."
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0305 SCOPE AND APPLICABILITY OF THE RULES. MilR.Evid. 101,
1101, and 104(a).

A.  Applicability. Mil.R.Evid. 101(a) is a deceptively simple statement of the
extent of application of the Military Rules of Evidence. It is taken generally from
Federal Rule of Evidence 101. Essentially, it states that the military rules apply in
all courts-martial, including summary courts-martial. This should not be taken at
full face value, however, since Mil.R.Evid. 101 must be read together with Mil.R.Evid.
1101 (as explicitly stated in Mil.R.Evid. 101) and (implicitly) with Mil.R.Evid. 104(a).
For example, Mil.R.Evid. 1101(c) recognizes the relaxation of the rules during the
sentencing proceedings of courts-martial, while Mil.R.Evid. 104(a) qualifies
Mil.R.Evid. 101(a) s broad application by indicating that most preliminary questions
heard at article 39(a) sessions and many evidentiary rulings will not be governed by
the MilL.R.Evid. In this regard, it is interesting to note the reason given by the
Fed.R.Evid. advisory committee for leaving questions of detail out of the initial
statement of the scope of the rules is "a simple one: not to discourage the reader of
the rules by confronting him at the outset with a rule filled with minute detail.”

J. Weinstein and M. Berger, Weinstein's Evidence 101-2 (1981).

1. The applicability of the rules to summary courts-martial is
emphasized by the inclusion of subsection (c) in Mil.R.Evid. 101. This "rule of
construction” makes it clear that when the rules use the term "military judge," the
term is intended to include a summary court-martial officer and the president of a
special court-martial sitting without a military judge. Where the application of the
rules in a summary court-martial or a special court-martial without military judge
is different from their application in the traditional court-martial with military
judge, specific reference and explanation is given in the individual rule.

2. The application of the rules to summary courts-martial is not a
change in military practice, as the previous evidentiary provisions of the MCM, 1969
(Rev.) were similarly applicable to all courts-martial. However, some concern has
been expressed that the change from the "cookbook approach” to the tersely worded
rule approach of the Mil.R.Evid. might cause difficulties for the nonattorney summary
court officer. See, e.g., S. Saltzburg, L. Schinasi & D. Schlueter, Military Rules of
Evidence Manual, 6 (3d ed. 1991) [hereinafter Military Rules of Evidence Manual).
In light of the limited litigation of evidentiary issues at summary courts-martial, this
is not seen as a significant problem.

B.  Proceedings at which applicable. Mil.R.Evid. 1101 (a) makes a further
statement about the applicability of the rules to all courts-martial, except as
otherwise provided in the Manual for Courts-Martial. E.g., Mil.R. Evid. 104(a).
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Mil.R.Evid. 1101(a) repeats the statement that the rules are specifically applicable
to summary courts-martial and further emphasizes that the rules are generally
applicable at all issue-determinant portions of court~martial practice by enumerating
an inclusive list of proceedings at which the rules are applicable:

1. Article 39(a) sessions;

2. limited fact-finding proceedings ordered on review (Dubay
hearings);
3. proceedings in revision; and

4. contempt proceedings, except where the military judge may act
summarily.

C.  Proceedings at which not applicable. Mil.R.Evid. 1101(d) is the corollary
to MilL.R.Evid. 1101(a) in enumerating proceedings at which the rules are not

applicable. These include:
1. Pretrial investigations under Article 32, UCMJ;
2. vacation of suspended sentence hearings under Article 72, UCMJ;

3. requests for search authorizations (chapter XI1II, infra has a
detailed discussion of the applicable procedures for search authorizations);

4. proceedings involving pretrial restraint (review officer's hearings);
and

5. any other proceedings authorized under the UCMJ or MCM and
not included in MilR.Evid. 1101(a) (e.g., courts of inquiry and nonjudicial
punishment).

It must be remembered, however, that although the rules in general are
not applicable to these prcceedings, those rules with respect to privileges are
applicable, as emphasized by the parenthetical note in Mil.R.Evid. 1101(d). See also
the discussion of Mil.R.Evid. 1101(b), infra.

Although Mil.R.Evid. limitations, except with respect to privileges, are
not applicable to the proceedings listed above, it is anticipated that presiding officials
at those proceedings will still consider the rules as persuasive authority in making
rulings and decisions, based upon a fairness argument and the similar experience of
Federal administrative law judges.
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D.  Applicability of the rules of privilege. Mil.R.Evid. 1101(b) makes it clear
that the privileges provided for in Sections III and V of the Military Rules of Evidence

"apply at all stages of all actions, cases, and proceedings." (Emphasis added.) This
is particularly important, since the benefits of a privilege are substantially lost once
the 1 wvilege is violated and cannot be significantly recovered by application of an
exclusionary rule or limiting instruction. Accordingly, notwithstanding the comment
in the drafters' analysis to Mil.R.Evid. 101 that the rules are "inapplicable to
proceedings conducted pursuant to Article 15 of the Uniform Code of Military
Justice," it seems appropriate to read Mil.R.Evid. 1101(b) and (d) as providing that
privileges recognized under the Mil.R.Evid. must be honored at captain's mast or
office hours. Cf. MilL.R.Evid. 101 drafters' analysis, MCM, 1984, app. 22-1.
Furthermore, Part V, paragraph 4c(3), MCM, 1984, specifically requires application
of priviledge rules at NJP.

E. Relaxation of the rules. During the sentencing portion of a court-
martial, it has been traditional military practice to allow a relaxation of evidentiary
rules. Mil.R.Evid. 1101(c) continues this practice by allowing that the rules, although
still applicable, may be relaxed in sentencing proceedings and cites R.C.M. 1001,
MCM, 1984 [hereinafter RC.M. __ ].

1. R.C.M. 1001(b)(4) - evidence in aggravation. Relaxation of the
rules with regard to aggravation may be limited to that portion dealing with
depositions.

2. R.C.M. 1001(c)(3) - extenuation and mitigation (E&M). This is
the area where the rules have traditionally been relaxed with regard to letters,
affidavits, certificates of civil or military officers, and other writings of similar
authenticity and reliability. This is discussed in detail in chapter XI, infra.

3. R.C.M. 1001(d) - rebuttal and surrebuttal.

It should be noted that the extent of relaxation of the rules is within the
sound discretion of the military judge and not mandatory, but judges are traditionally
fairly liberal in allowing any reliable evidence to be used since they do not have the
benefit of a presentencing report as do their Federal court brethren. The intent of
Mil.R.Evid. 102 is also significant in this area, especially when it is remembered that
the rules are merely relaxed, not "abandoned.”

Mil.R.Evid. 1101(c) also allows for the possible relaxation of the rules in
additional areas and recognizes that the remainder of the Manual for Courts-Martial
may impact on the Mil. R.Evid.

One of these additional relaxations of the rules is hidden in Mil.R.Evid.
405(c). This rule relaxes the normal rules by allowing the defense counsel to use
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affidavits or other written statements of persons other than the accused to prove the
accused's character. If the defense uses any of these types of statements, the
prosecution is also allowed a relaxation of the rules to use similar types of
statements. Since the use of this rule can only be initiated by the accused, there
appears to be no sixth amendment confrontation problem with it. This is a limited
relaxation since the written statements are admissible "only if, aside from being
contained in an affidavit or other written statement, [they] would _otherwise be
admissible under the rules." (Emphasis added.) Mil.R.Evid. 405(c).

F.  Determination of preliminary questions. As noted above, Mil.R.Evid.
104(a) qualifies the broad statements of Mil.R.Evid. 101(a) and 1101(a) as to the

applicability of the rules. During hearings before the military judge on "preliminary
questions,” the judge is not bound to apply the exclusionary law of evidence, except
with respect to privileges. [This latter provision is a reiteration of Mil.R Evid.
1101(b).] Therefore, the judge may hear any relevant evidence, including affidavits
or other reliable hearsay.

1. The rule lists five particular issues which are strictly within the
military judge's function to decide:

a. Whether a person is competent to be a witness (see
Mil.R.Evid. 601-602);

b. whether a privilege exists (see Sections III and V,
Mil.R.Evid.);

c. whether an evidentiary or procedural rule or a
constitutional doctrine prevents the admission of evidence (see Sections II1,IV, VI,
VIII-X, Mil.R.Evid.);

d. whether a continuance should be granted; and

e. whether a request for a witness should be granted (these
latter two situations have been traditionally recognized as requiring some waiver of
the rules, particularly with regard to hearsay, due to military exigencies).

2. The drafters' analysis states that there is a significant and
unresolved issue concerning whether the rules of evidence shall be applicable to the
determination of evidentiary issues involving constitutional or statutory issues. The
drafters suggest that Mil.R.Evid. 104(a) is constitutional in providing that the rules
of evidence need not apply in determining constitutional issues. MCM, 1984, app.
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22-3. This appears to be the prevailing practice in Federal courts and should be held
to be permissible in courts-martial. See, e.g., United States v. Matlock, 415 U.S. 164
(1974); United States v. Haldeman, 559 F.2d 31 (D.C. Cir. 1976) (hearsay evidence
admissible at suppression hearing).

3. In some situations it may even be necessary for the military judge
to breach a privilege in order to see if that privilege exists. See, e.g., Lutwak v.
United States, 344 U.S. 604 (1953) (determination of whether spousal privilege
existed).

4. Although the military judge "is not bound by the rules" except
with respect to privileges, there is nothing wrong with requesting the judge to apply
the rules in appropriate situations, and the competent counsel would be well advised
to keep this in mind.

0306 LITIGATION OF PRELIMINARY QUESTIONS. MilR.Evid. 104.

A. General. Under Mil.R.Evid. 104(a), the role of the military judge and
the applicability of the Mil.R.Evid. in the determination of preliminary questions has
been discussed in section 0305 F., supra. The remaining subsections of Mil.R.Evid.
104 provide guidance on the procedural aspects of litigating preliminary questions.

B. Relevancy conditioned on fact. Mil.R.Evid. 104(b). In determining the

preliminary question of the admissibility of evidence, the "admissibility formula”
(AE = ARC) must be kept in mind (i.e., only relevant evidence is admissible). See
Mil.R.Evid. 402. In some situations, the relevancy of an item of evidence may depend
upon the existence of a particular preliminary fact. Relevance in this sense is
conditional relevance and should be distinguished from logical relevance, treated by
rule 401. See chapter V, infra.

1. Under the Fed.R.Evid., if the judge believes the proponent has
established or will establish the condition of fact to the satisfaction of a reasonable
juror, the matter is submitted to the jury subject to instructions to disregard the
evidence if they find against the existence of the conditional fact. J. Weinstein and
M. Berger, Weinstein's Evidence, footnote 104-54 (1988). Under the Mil.R.Evid,,
language has been added to Fed.R.Evid. 104(b) to make it clear that in military
practice the judge alone determines whether evidence is relevant and whether there
is sufficient factual basis to allow evidence to come before the court members. The
rule allows for an exception to the judge's sole responsibility where the rules or the
Manual for Courts-Martial provide expressly to the contrary, and Mil.R.Evid. 1008
is the only apparent exception at present.
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a. In making this relevancy determination, the military judge
might admit one piece of evidence contingent upon other evidence being admitted and
strike the initially admitted evidence if a link is not made (with appropriate
instructions to the members to disregard); or the judge might require counsel to
demonstrate at an article 39(a) session that the link could be made before admitting
any of the evidence. The order of proof is strictly within the discretion of the military
Judge. See Mil.R.Evid. 611(a).

b. The Military Rules of Evidence Manual, supra, at 57, offers
an insightful analysis of the questions a military judge should consider in ruling
under Mil.R.Evid. 104(b):

In the usual case, Rule 104(b) requires the trial judge to
ask himself at least one, and possibly two, questions when
evidence is offered and an objection on relevance grounds
is made. Always, the judge must ask the following
questions: If they believe this evidence, will court-
members find it helpful in deciding the case accurately? If
the answer is "no," the judge excludes the evidence as
irrelevant under Rule 402. If the answer is "yes," the
Judge asks another question: Is there sufficient evidence
to warrant a reasonable court-member in believing the
evidence? If the answer is "no," the evidence is excluded.
If the answer is "yes," the evidence is admitted. It is very
important that the judge not decide whether he believes
the evidence under Rule 104(b); the judge only decides
whether a reasonable court-member could believe it. If
one piece of evidence must be connected with another to be
useful, the judge asks the questions stated here with
respect to the two pieces of evidence together.

When Rules 104(a) and 104(b) are put together, it seems
that the judge protects the court-members under (b) by
assuring that evidence is relevant if believed, and that
there is enough evidence for the jury to believe it. Under
Rule 104(a) the judge himself must be satisfied that the
principle of evidence, procedure or constitutional law has
been satisfied. For instance, the judge decides whether a
communication was made in confidence to a lawyer, or
whether it was part of plea bargaining. Once he decides,
he knows whether to admit or to exclude the evidence.

2. Like many of the other Military Rules of Evidence, Mil.R.Evid.
104(b) cannot be considered in a vacuum. Some of the rules which specifically relate
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to the concept of Mil.R.Evid. 104(b) are Mil.R.Evid. 602, 901(a), and 1008 (dealing
with personal knowledge of a witness, authentication, and the admissibility of other
evidence of - “ntents of writings, respectively).

3. Mil.R.Evid. 104(e) should also be considered, as it provides an
alternative for counsel who have lost a conditional relevancy issue -- or any other
preliminary issue, for that matter. This provision states that nothing in Mil.R.Evid.
104 prevents counsel from introducing evidence before members that would challenge
the weight to be given admitted evidence and the credibility of witnesses. This is a
reminder that the military judge's decision to admit evidence does not mean that the
evidence must be believed by the members.

C. Hearing of members. Mil.R.Evid. 104(c). This subsection discusses the
circumstances under which members are excluded from hearings in preliminary
matters.

-—  In a trial with members, Mil.R.Evid. 104(c) requires that the
members be excluded under two situations:

a. During litigation under Mil.R.Evid. 301-306 on the
admissibility of statements of the accused; and

b. when the accused is a witness on any preliminary question,
but only if the accused so requests.

In any other situation, exclusion of the members is permissive and
within the sound discretion of the military judge "when the interests of justice
require." Mil.R.Evid. 104(c). In light of traditional military practice, Article 39(a),
UCMJ and the R.C.M. 803 discussion, and considering that the judge has sole
responsibility for preliminary question determination, it is hard to envision a
situation where the members will not be excluded. If the military judge should fail
to call for article 39(a) sessions sua sponte, defense counsel should be prepared to
explicitly request them.

D.  Testimony by the accused. Mil.R.Evid. 104(d). This section of Rule 104

is designed to encourage the accused's participation in the litigation of preliminary
matters and thus improve the fact-finding process. If the accused decides to testify
on a preliminary matter, he or she is not subject to cross—examination concerning any
other issue in the case.

1. There is nothing in the rule which deals with subsequent use of
testimony given by an accused at a hearing on a preliminary question. For example,
can the accused's limited purpose testimony be used to impeach?
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2. Mil.R.Evid. 304(D), 311(f), and 321(e) deal with the testimony of
the accused in specific circumstances and should be consulted and cited by counsel
when aprlicable (motions to suppress accused's statements, results of search and
selzure, and eyewitness identification, respectively). These rules strictly forbid any
use of the accused's limited purpose testimony except for prosecution for perjury, false
swearuy:, and imaking of a false official statement.

0307 RULINGS ON EVIDENCE. MilR.Evid. 103.

A. General. Perhaps more than any other evidentiary provision contained
in the Military Rules of Evidence, Mil.R.Evid. 103 provides for a new approach and
philosophy towards courts-martial practice. Prior to the Mil.R.Evid., the Court of
Military Appeals had adopted paternalistic tendencies towards defense counsel and
had been prone to allow appellate defense counsel to raise allegations having no
foundation in the record of trial. See, e.g., United States v. Reagan, 7T M.J. 490
(C.M.A. 1979), petition for reconsideration denied, 9 M.J. 263 (C.M.A. 1980). Under
Mil.R.Evid. 103, counsel have greater responsibility for raising and preserving issues
and can no longer afford to sit back and count on the courts to save them, except
possibly to save their clients from the truly incompetent counsel.

B. Materially prejudicial error. Rule 103(a) requires that no error may be
tound to exist on appeal unless that error "materially prejudices a substantial right
of a party" (Translated, the accused.) No one should be surprised that such
sanguage found its way into the rules; but what should be surprising is that it has
existed for as long as Article 59(a), UCMJ and, for a few years prior to
unplementation of the Mil.R.Evid., had been rather routinely ignored by the Court
of Military Appeals. Rule 103 changes this, requiring that error alone will not justify
relief on appeal, and that the accused in some very specific manner must first have
suffered material prejudice to a substantial right.

C. Historical background. First, we should look at the ways in which the
Court of Military Appeals has dealt with the effects of errors in the past.

1. In some situations, this court has adopted prophylactic rules
which must be rigidly followed if a conviction is to be sustained. Violation of these
vales can result in reversal, even without any showing of prejudice in the individual
ciese. Seo, eg, United States v. Green, 1 MJ. 453 (C.M.A. 1976); United States v.
Aing, 3 M 458 (C M.AL1977) (pretrial agreement inquiries). The creation of such
¢ ePilyia tlc Ies is increasingly rare, however. In fact, the Green-key Rule was
taier reecaded in United States v. Passini, 10 M.J. 108 (C.M.A. 1980). When a
sustitutional error is committed, the Court of Military Appeals has followed the
lecteton of the Tintted States Su